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THE CODIFICATION OF INTERNATIONAL LAW* 

Law is the whole of the rules which regulate the relations of men. 
At the commencement of civilization and, even at the present day, 
primitive peoples and nations not in a complete state of civilization 
have clothed these rules with supernatural attributes; they have 
been represented as having been imposed upon mankind by a super- 
natural power; they have been given the effect of magic formulas, 
which, it is to be supposed, result in the chastisement and punish- 
ment of those who violate their dictates. Following the develop- 
ment of humanity step by step, three separate domains of law have 
been marked out: private law, or the law of men in the character 
of individuals; public or political law, or law as applied to men in 
their capacity as members of the state; and finally, the law of 
nations or international law, in other words, the law of states. 

The law of nations is one of the creatures of thought which has 
been described as " the European genius." Evidences of this modern 
conception are found in the twelfth and thirteenth centuries of the 
present era, where the experience of the ancient peoples and the 
aptitude of the younger nations, vigorous and gifted at the same 
time with endurance and subtlety, join hands. The area of its 
domination was first limited to the countries bordered by the 
Mediterranean; subsequently it extended over the whole of Europe. 
At the end of the eighteenth century it included the United States, 
then first enjoying the fruits of its newly acquired liberty; at 
the end of the nineteenth century its movement dominated the entire 
planet. 

Nowadays, the existence of a society of nations is no longer open 
to denial or discussion; this society holds solemn conferences, and 
in 1907 forty-three states sent delegates to the peace conference. But 

• Translated by courtesy of Mr. Clement L. Bouv6, of the District of Columbia 
Bar. 
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writers have long had to put the question as to whether or not an 
association of states existed, and whether or not the relations of 
these states were regulated by an actual law. The following ques- 
tion was then presented : Is there a law or a morality for the nation ? 
In the utmost of good faith jurists have applied to the law of nations 
that attribute which they designated as the " positive characteristic ; " 
they refused to consider it as a combination of principles which 
nations were willing to observe but which were not vested with the 
character of juridical rules, that is to say, rules the mutual observa- 
tion of which nations could not require; or better still, they were 
only willing to consider it as an isolated attribute of natural law. 
Here again, the discussion is no longer important ; no theorist wastes 
time in further discussing a problem which practice has taken upon 
itself to solve. As we have said, there is a society of nations, and 
this society is governed by numerous treaties, conventions, and 
arrangements dealing with its material and intellectual interests. 
The law of nations, " international law," to use Jeremy Bentham's 
term, is just as fully a law as private law or public law.^ 

Juridical rules pass through various phases. At first they have 
a form at once mystic and religious; the knowledge of them is 
monopolized by those who seem to be empowered with the mission 
of addressing themselves to the gods; they assume a religious char- 
acter, and furthermore a character which differs in all aspects from 
religion — magic, or, in other words, the power which certain men 
exercise against the gods; thus law is esoteric. With regard to 
certain questions the decisions were generally the same; moreover 
questions were not numerous, for in primitive organizations ques- 
tions of law could not well come up for adjustment among hordes or 
clans. Soon, however, we find uniformity leading to custom; there- 

1 Jeremy Bentham was fond of coining new words. We stand much in his debt 
for this. The term " international law " appears for the iirst time in his Prin- 
ciples of Morals and Legislation, 1789. Etienne Dumont, the translator of Ben- 
tham's works, introduced the word " international " into the French language 
in 1802. Other words created by the great English jurist are: to codify, codifi- 
cation, to minimise, to maximise, panomion, panopticon, Anglo-American States 
or Washingtonia to designate the United States, Brit-Hibernian to indicate Great 
Britain and Ireland. 
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upon the written law appears in its highest stage. In private law 
the conflict between custom and written law appears at an early 
period. The code of laws of Hammurabi, the king of Babylon, was 
compiled in the neighborhood of the year 2000 before our era. " It 
constituted," says Scheil, who published the text thereof in 1902, 
" the private law, set out in clear and simple sentences, which, in 
the mid-period of the ages, defined private and secular customs, and 
remained the basis of the future legislation of the Babylonian coun- 
tries until the fall of the Empire." Numerous publications thereof 
in different countries and amongst different peoples follow this first 
" codification." Nevertheless, custom has not yet entirely dis- 
appeared ; to cite the case of Europe, if written law has superseded it 
on the Continent, the force of custom is still felt in England. 

In the Middle Ages the interpreters of the Roman and canonical 
laws were the adversaries of custom and usage. The canonists in 
particular showed their hostility. Their doctrine was inspired in 
part by the teachings of Thomas Aquinas, who held that divine and 
natural law emanated from the will of God based on reason, and 
who saw in human law a rule emanating from the will of man based 
on reason. According to him custom also ought to be inspired by 
reason. The recognized authorities of canonical law also insisted 
upon will, that is to say, consent and reason, as forming the positive 
basis of custom, and they proclaimed that if these two characteristics 
were lacking, custom was contrary to nature and divine law. The 
judge was to decide if custom combined in this connection the 
requisite conditions. But that was not enough; the jurists wished 
definitely to fix the duration of a custom, that is to say, the extent 
of the acts of which custom ought to be composed ; they imposed upon 
him who invoked custom the burden of proving conditions and char- 
acteristics, and required the implicit consent of the people, nay, 
even the implicit assent of the sovereign. The effect of these doc- 
trines was felt even in England, and it was admitted that a " usage " 
to grow into a law ought to be a general usage — commimiter vsitata 
et approvata consuetude — and a usage which after a long contin- 
uance it would be mischievous to overturn ; but that no degree of 
antiquity can give sanction to a usage bad in itself. 
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Is it necessary to add that, in the domain of international law, 
custom will meet with hostility even before the question of the pub- 
lication of international rules grows, or, to employ the expression 
of Jeremy Bentham, codification ? Custom had adversaries, or 
rather, jurists summoned all their efforts to impose conditions, to 
require characteristics, or recognized rules, before admitting its 
juridical power. In 1787, the German author, Karl Gottlob Guen- 
ther tried to enumerate the elements which custom ought to include : 
there should be no doubt about the willingness of nations to submit 
to the rule; other peoples ought to know the rule, or at least, ought 
not to be able to plead ignorance ; it was necessary that there should 
be neither protest nor contradiction ; in a word, custom ought to have 
in view the well-being and security of nations, and it ought to be in 
conformity with morality. 



II. 

According to the authorities, custom and treaties are the two 
sources of the formation of international law — its fountainheads, 
as it were. Publicists of great merit have placed custom in the first 
rank. " Even an antiquated and obsolete custom," wrote James 
Lorimer, " has always something to teach. It always has a meaning. 
* * * Established custom is a guide to our knowledge of the 
law of nations, either in itself or as interpreted by the international 
consciousness of a particular epoch." However it may be, if, 
chronologically speaking, custom by its nature antedates the treaty, 
nevertheless the latter appears at an early stage in the relations of 
communities. Sir Henry Sumner Maine makes the following 
observation concerning this fact : 

It is remarkable, further, that among the tribal groups of which 
society was primitively or anciently made up, the observance of good 
faith seems to have been more strict than among individuals. There is 
some evidence of want of respect for sanctity of agreement among in- 
dividuals, but not so amid tribes. The ancient monuments which are 
open to us no doubt generally recount victories and defeats, but they 
also record treaties. Treaties of great complexity and antiquity are 
found among the surviving savages. 
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Thus we may say, usages and pacts are already the sources of 
" intertribal law." 

In our international organization the treaty still appears, as, dur- 
ing the feudal period, almost all the expressions of the will of 
political communities appeared in the form of a contract, A treaty 
does not bear the same relation when compared to an international 
custom as a written law when compared to a custom of private law. 
Law in the sense of " lex " is the direct command of a sovereign to 
his subjects. Bluntsehli remarks : In the middle ages the form of a 
contract was often selected, and in reality a law was the result. 
Even in our days international treaties have reached the point of 
simultaneous legislation ; each one of the signatory states binds itself 
to introduce such or such rules in its legislation. On the other hand 
certain treaties have formed in the modern world the true source of 
international law. Jurists have shown that a manifestation by 
means of collaboration on the part of states existed side by side with 
the contract of a state, that is to say the treaty as such. The separate 
national wills, working in unison, desire the same thing; they are 
reaching the point of juridical rules. 

III. 

The question of determining whether law must be left to establish 
itself, or whether it shall be left to the Powers to formulate it, and 
to regulate its rules by means of a system as far as possible, has 
arisen not only in matters of private law, but also with regard to 
public law ; and in international law the word " codification " serves 
to designate, after a general fashion, systemization, symmetrical 
arrangement We have already spoken of private law. Touching 
the application of a written constitution to public law, this was first 
done by Oliver Cromwell, who drew up the Instrument of Govern- 
ment in 1663. It remained, however, for the United States above 
all others to give an elaborate example to the world. From 1776 to 
1780, several of the American States which had just acquired their 
freedom drew up constitutional laws. Thus it resulted that on the 
12th of June, 1776, the G-eneral Assembly of Virginia adopted the 
celebrated Declaration of Rights, which has served as a model for 
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all other constitutions. Congress adopted on the 9th of July, 
1T78, the Articles of Confederation and Perpetual Union, and, 
on September 17, 1787, the Continental Convention assembled by 
virtue of a congressional decree and adopted the Constitution of the 
United States. 

Jeremy Bentham was unquestionably the first theorist who 
afiirmed the convenience and utility which would result from the 
publication of the law of nations in the form of rules ; in other words, 
the benefit which would result from the substitution of international 
custom by a written international law. We shall see that the first 
clear and formal statement of Bentham's ideas on this special point 
appeared in 1802, but international law had been the object of his 
private study from 1786 and 1789. In 1789 his ideas concerning 
the necessity of reforming a number of points of private law, as well 
as of criminal law and procedure, had been published in French for 
the members of the French Constituent Assembly. Thus it is surely 
not rash to say that the project proposed in 1793 and 179.5 by Henri 
Gregoire, the Constitutional Bishop of Blois, goes hand in hand 
with the teaching of the eminent English jurist. We need only to 
consider the very great influence which Bentham exercised in France, 
an influence which was admitted, since the Legislative Assembly con- 
ferred uipon him, on August 26, 1792, French citizenship. 

The Constituent Assembly had begun at the end of 1789 to con- 
sider a plan for judiciary organization. Bentham, thanks to Etienne 
Dumont, was able at once to take part in the debate. Four disser- 
tations which he had just completed were published in the Courier 
de Provence, the journal published by Mirabeau. About the middle 
of 1790 he sent to the Assembly numerous copies of his draft of a new 
plan for the organization of the judicial establishment in France. 
When the Legislative Assembly was substituted for the Constituent 
Assembly Bentham's influence increased. On October 26, 1792, 
Garrau-Coulon proposed a vote of thanks to Bentham, and to invite 
him to express his ideas with regard to the compilation of civil law 
and procedure; as well as the appointment of commissioners to ex- 
amine his projects touching the reform of the courts. 

Historians have not laid sufficient stress on the relations which 
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were constantly maintained between the principal French reformers 
and the heads of the Whig party in England. One of the most 
active centers was formed by men of great merit who were close to 
Lord Shelburne, later the Marquis of Lansdowne. Bentham, who 
then had no interest in their polities, but devoted all his energies to 
projects of reform in all branches of the law, was one of Lord 
Shelburne's intimates and frequently his guest at Bowood Castle, 
where he was constantly in touch with Etienne Dumont, the friend 
of Mirabeau. For some years past he had been intimately connected 
with Brissot, who had long been a resident of London. Morellet 
was among his French correspondents ; Talleyrand, who had been 
in London in 1792 on a diplomatic mission, was another of his 
friends, and used to relate how Bentham by means of Dumont fur- 
nished Mirabeau with material. Mirabeau himself had lived in 
England in 1784, and was an intimate of Lord Shelburne and 
Samuel Romilly, who had translated one of his publications. 

The Bentham papers in the British Museum furnish interesting 
details on this point; thus on the 1st of April, 1790, Lord Lans- 
downe submitted a vigorous elegy of his friend in a letter to the Duke 
de la Rochefoucauld. 

He said that the duke and Mirabeau knew Bentham as a man con- 
stantly occupied in the consideration of applied principles. " He 
is," he added, " by a hundred degrees the most capable person in 
this country to judge of this subject." He sent the duke a hundred 
copies of the work which the jurist had written on the organization 
of the judicial establishment in France. 

As we have seen, Bentham had given his attention to interna- 
tional law in the years 1786 to 1789 ; it was then that he compiled the 
Principles of International Laiv, which were not, nevertheless, printed 
and published until eleven years after the death of their author, who 
died June 9, 1832. These Principles consist of four essays dealing 
with the following subjects: 1, Objects of International Law; 2, 
Subjects for the Present Extent of the Dominion of the Law; 3, 
War Considered in Respect of its Causes and Consequences; 4, A 
Plan for a Universal and Perpetual Peace. Henry Wheaton has 
given a resume of these essays in his History of ihe Law of Nations. 
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He had known Bentham during the two months which he passed 
with him in 1831, and awarded him a few years later the title of 
" The Great Legal Eeformer of Modern Times." Speaking of his 
Principles, he says in his History: 

In setting out the principles which must seive as a basis of the com- 
pilation of a code of the universal law of nations Bentham asks what 
plan would be adopted by a citizen of the world, if he were given the 
task of drawing up a code of this kind. He answers that the end in 
view should be the common interest of all nations, and that the duty of 
an individual legislator, representing a particular nation, would be the 
same as that of one legislating for all nations. He ought as a matter 
of course to act with regard to a general interest. 

The method followed by Bentham in his work during the last 
forty years of his life is known. He applied himself to the elabora- 
tion of ideas and to the ratiocination, and left to others questions of 
form in order to give free scope to his thought. We can see him 
writing hour after hour, then placing his pages " in folio," with 
their rubrics, their divisions, their sub-divisions, and their texts 
into what he called his " repositories," where he left them, some- 
times for years, eventually to give them to some person in his con- 
fidence, one of whom was for a long time Etienne Dumont. The 
latter's task consisted in condensing the work to proper proportions, 
while Bentham himself revised and corrected. Dumont, moreover, 
made good use of his knowledge of French, and thus a large number 
of important works were printed in Paris in the French language 
before receiving the honor of publication in English. Thus the 
question has been put whether or not Bentham made interna- 
tional law the object of extensive efforts after 1Y89. Some light is 
thrown on the subject as far as the year 1802 is concerned. This is 
furnished by the work which appeared at that time in Paris entitled 
" Traites de legislation civile et penale." Dumont says in the 
preface that the three volumes which he presents to the public con- 
tain only a portion of the material which he has compiled from the 
manuscripts of the English jurist. He has, in effect, reference to 
one chapter connected with the " Plan du Code international." It 
is there said that the international code should he a compilation of 
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the rights and duties of each sovereign toward every other sovereign. 
At the same time the chapter limits itself to the discussion of gen- 
eralities. 

But touching the subject of Bentham's activity in the domain of 
international law we have definite proof for the year 1827, thanis 
to the manuscripts in the British Museum. In the department of 
manuscripts of that noble institution papers devoted to the considera- 
tion of the international code are to be found, one in the original 
form, and one in the form of a copy revised by Bentham and cor- 
rected with his own hand. The preface contains eight items : 

The equality of all the states is recognized by all. Each has its own 
form of government, each respects the form of government of every 
other. Bach has its own opinions and enactments on the subject of 
religions. This confederation of the states with the code of international 
approval, adopted and sanctioned by it, has for its object, or say ends 
in view, the preservation not only of peace (in the sense in which by 
peace is meant absence of war) but of mutual good will and consequent 
mutual good offices between all the several members of this confederation. 

This preface is dated June 11, 1827, and on the same day the 
learned author drew up a series of propositions arranged in four 
columns. He suggests the compilation of a body of international 
law by a congress of delegates from the civilized states, " which at 
present," he adds, " is as much 

as to say all nations professing the Christian religion. In the metropolis 
of each state the envoys of the several political states resident at the 
metropolis would form a sort of committee of the congress. The funda- 
mental principle to be agreed upon by all the states is universal 
equality: no state is to pretend to any authority over any other state; 
all states are to be on a par in congress, whatsoever the form of govern- 
ment. The congress itself might form a sort of appeal judicatory; the 
immediate judicatory might be constituted of a single judge elected by 
the congress; by this judge would be exercised all the elementary func- 
tions of judicature with the exception of the imperative. 

Under a system of international law the imperative could not be 
exercised by any authority, not even by the international congress. The 
faculty of issuing imperative decrees with power for giving execution 
and effect to them would have the effect of an attempt to establish an 
Universal Eepublic, inconsistent with the sovereignty of the several 
sovereigns within their respective dominions. 
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He shows that which could result from the body of international 
law: 

Good which it is not capable of effecting : preventing a sovereign who 
has purposes for conquest from endeavoring to carry them into effect. 
Good which it is capable of effecting : minimizing the occasion of resent- 
ment for supposed injury, to wit, by definition of right and obligation 
established antecedently to the time when, by means of individual oc- 
currences, the idea of rights accruing thence of rights violated stirs up 
angry passions and anti-social affections. 

Sir Francis Bacon had declared that certitude constitutes the 
chief dignity of law, and he had said that without certitude it could 
not even be just. Jeremy Bentham did not refrain from advocat- 
ing a simple compilation of all juridical rules. He wished to make 
an end of the intolerable abuses which had their birth in the obscur- 
ity and the inconsistency of the common law (based on custom), 
and let us not forget that he had these abuses before his eyes in the 
legal practice and judicial decisions. He was moreover guided by 
an opinion which had dominated the whole eighteenth century, and 
the effect of which upon English thinkers was clearly perceived by 
Sir Frederick Pollock ; that the law is an instrument of politics and 
a useful instrument in accomplishing results. Moreover, the illus- 
trious reformer was above all others a fighter, and it appears from 
some of his letters, still unpublished, that the war against custom 
was also a war against members of the legal profession. In a letter 
written in French in 1820 to Jose Joaquin de Mora, a Spanish 
statesman, he expressed himself as follows : 

If monarchical tyranny is dissolved or restrained and if the aristro- 
cratic tyranny of the privileged classes is dealt with in the same manner, 
the aristrocratic tyranny of lawyers will still remain, more difficult to 
dissolve or restrain than the other two together ; for in the United States 
where these other two are excluded the last yet survives. In order to 
effect this dissolution there is only one instrument available. It is a 
complete body of law. * * * To concentrate the means of serving 
the people on the field of legislation is to conspire against the lawyers. 
In the IJnited States when the governors transmitted to their assemblies 
my offers of codification the lawyers shouted in protest as if beside them- 
selves with rage. They worship the unwritten law as their God be- 
cause they do what they wish on all occasions. This "fatzas" is for 
them what the Eoman law is for our lawyers. I say for them; that is 
to say, against us. 
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In speaking of Bentham one must never forget the words of John 
Stuart Mill, that " he was the great questioner of things established." 
Finally, it would be an error to see in him nothing hut a refuter 
and a destructionist. As William Minto wrote, " His mind was 
eminently positive, constructive, synthetic. He never pulled down 
without building up." 

IV. 

We have mentioned the influence of Bentham in France at the 

commencement of 1T90. The remark made on the 16th of March, 

1800, by Savoye-RoUin, a member of the Tribunat, on the project 

of the prize law was certainly due to this influence. He said : 

The law of nations is, unfortunately, no universal code which governs 
the conditions of a mutual agreement between nations. Although in the 
course of time each one of them has more or less rapidly perfected its 
organizations, each and every one in their mutual relations have failed, 
so to speak, to emerge from a savage state, which has always offered a 
greater and greater contrast with individual civilizations, the further 
their progress extended. 

Taking in their chronological order efforts which have been made 
for codification, a passage from Julius Schmelzing in the first volume 
of his Systematischer Grundriss des PraMischen Europdischen 
YolherrecMs, which appeared in 1818, may be cited. He mentions 
Le Codice del gius delle gente in terra, et in marre. Pro dromo. Ac- 
cording to his statement this work is composed of thirty pages in 
folio, bearing neither the name of the author nor the date. The 
author is the Florentine lawyer, Lorenzo Ooline, and the work, struck 
off in 25 copies, was sent to the reigning Powers present at the 
Vienna Congress, and to some of their ministers. 

James Mill, the father of John Stuart Mill, was one of Jeremy 
Bentham's intimates. Between 1816 and 1823 he prepared articles 
for the Encyclopaedia Britannica, which he collected in 1825 in one 
volume. Among others he dealt with two practical measures, which, 
to regulate the general intercourse, both in peace and war, are not 
only of primary importance, but of indispensable necessity : first the 
construction of a code, and secondly the establishment of a tribunal. 
He 
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It is perfectly evident that nations will be much more likely to con- 
form to the principles of intercourse which are best for all, if they can 
have an accurate set of rules to go by, than if they have not. In the 
first place, there is less room for possible pretexts; and last of all, the 
approbation and disapprobation of the world is sure to act with tenfold 
concentration, where a precise rule is broken, familiar to all the civilized 
world and venerated by it. 

James Mill examines carefully how the nations of the civilized 
world may concur in framing the code. He proposes that they ap- 
point delegates who might elect some one person to put their determi- 
nations into the proper words and form, in short to make a draft; 
this draft should be revised by the delegates, then referred to the 
governments to receive their final sanction ; in the meantime it should 
be published in all the principal languages. The recognition of the 
international code should in each country have all possible publicity 
and solemnity. 

It is to be observed that in 1833 in his Traite complet de diplo- 
matie. Count Guillaume de Garden suggested that a diet of nations 
be gathered together for the purpose of working on a common code. 
He insisted that in this case rights introduced by custom should be 
the basis of legislation. 

In 1846 and 1847, the Spanish author Don Esteban Ferrater pub- 
lished the Codigo de derecho intemacionail, o sea una collecion me- 
todica de los tratadas de paz, amidad y comercio entre Espana y 
las demas naciones. " He dealt with the subject from a theoretical 
standpoint in the form of articles," says Olivart, " but he did not 
claim to submit his work as a model of international legislation." 
There are 414 articles, entitled " Rules of International Law." 

The day was near when serious effort was to be made in favor of a 
codification of international law. A powerful democratic movement 
was felt throughout almost the entire European continent in 1848. 
Among the reforms and advances which were demanded by public 
opinion were to be found going hand in hand with generous dreams, 
steps to the realization of which reactionary forces were able doubt- 
less to oppose themselves during some time to come, but which in the 
end spelt the certainty of final triumph. One of these noble ideas 
was the codification of juridical rules for the relations of states. 



THE OODIPIOATIOW OF IBTTBENATIONAL LAW 883 

This doctrine was advocated on European soil and it met with enthu- 
siastic support; but, let us say it, those who were first to support it 
came from the United States, and entered at once into relations with 
the American societies of peace, which resulted from the campaign 
started in 1814 by Noah Webster and his faithful collaborators. In 
1848 the American peace societies, joining their efforts to the Eng- 
lish peace societies, decided to convene at Brussels the congress of 
the friends of universal peace. So it was at Brussels on September 
21, 1848, that Elihu Burritt gave his interesting discourse. Accord- 
ing to him the first great end which it is necessary to seek to attain 
by means of an international congress is a well-defined code of inter- 
national law: eminent jurists had recognized through a century of 
sad experience that it was of the first importance for the community 
of nations. Elihu Burritt proposed to name one delegate for each 
million of inhabitants; it was asserted that if all Christian nations 
accept there would be about 358 delegates; if Great Britain, France, 
Germany, and the Italian States alone were to accept there would be 
about 160 delegates. The conference was to take place at Frank- 
fort or at Brussels ; the first task would be to form a committee of 
international law composed of the most able statesmen and the most 
erudite jurists. Once formulated, the code of international law was 
to be submitted to legislators of the different countries; and it was 
proposed moreover that it was to be discussed and ratified at the end 
of six months. When this task was accomplished the congress was 
to establish a great international trial bureau whereon three jurists 
from each nation would sit. 

The congress of the friends of universal peace met at Brussels on 
the 21st, 22nd, and 23rd days of September, 1848. They passed 
resolutions condemning recourse to arms for the purpose of settling 
international disputes, recommending arbitration, the compilation of 
a code of international relations, and calling the attention of the gov- 
ernments to the necessity of a system of disarmament. Touching 
the subject of the code, the congress said that it was desirable to call, 
in the near future, a congress of the nations, composed of representa- 
tives from each, to draw up a code governing international relations. 
The establishment of this congress and the adoption of a code sane- 
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tioned by tJie consent of all the nations would be the certain means 
of arriving at a condition of universal peace.^ 

The congress of 1848 submitted to the assembly the compilation 
of a memorial regarding the questions which had been discussed dur- 
ing the session, and entrusted to the Royal Academy of Belgium the 
task of deciding upon the merits of the competitors. 

The following year, during the second session of the congress, held 
at Paris in the month of August, the result was solemnly proclaimed, 
and Victor Hugo gave the prize to Louis Bara. The latter was born 
at Lille in 1821. He had pursued his studies at Mens, and there- 
after at the University of Brussels, and he had become a member of 
the bar. He died at Mons in 185Y.* 

His book was not printed until 1852 under the auspices of the 
Belgian Franc-Macounerie, which to its honor it must be said, has 
always upheld the principles of peace and justice. In his work en- 
titled La Science de la Paix, Louis Bara proposed above all to 
assimilate international legislation with national legislation, and to 
establish amongst the nations the same rules of justice which rea- 
son and science have already established amongst the members of each 
national community. The civil code of nations should govern the 
customs of nations, their rights on rivers and on the high-seas, the 
manner in which they may acquire territory outside of conquest and 
military occupation, which we condemn and exclude. A commercial 
code of nations was to determine the liberty of exchange. Other 
codes of nations were to govern their administration, their politics, 
their procedure, which was to be arbitration, and the manner in which 
a nation which had committed an injury was to be punished. In 
short, the international code was to sanction the principles of the 
law of nations.^ Louis Franck writes: 

Under the system described by Louis Bara, the law of nations was 
to be made known by teaching. It is to be studied in the military schools 
in order that those who are to command may distinguish between that 
which may and may not be done by might; it must be studied in schools 
of diplomacy in order that diplomats may become familiarized with the 

8 Louis Franek, les Beiges et la Paix, Brussels, 1905, page 105. 
ilhid, page 115. 
s Ihid, page 109. 
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principles of justice. The abolition of war shall be proclaimed by every 
tongue through which the nations speak ; their reason, their memory, and 
their imagination are to be appealed to at one and the same time; the 
attention of the masses will be reached, and an expression of their will 
will be required. History portrayed in a new light must desist from vain 
boasts of the glory of the destroyer, and of the pomp of massacres; 
literature and art, casting out their fanatic love of war, must keep their 
praises for the benefactors and not for the murderers of men, and false 
prejudices in favor of empty grandeur and of inequality devoid of all 
justice, must vanish like ignorance, fanaticism and tyranny." 

In the second half of the nineteenth century the idea of the utility 
of codification in the domain of the relations between states was sus- 
tained by publicists, by st-atesmen, and by learned men devoted to 
pacific ideas. These latter strove above all for set occasions for hold- 
ing organized conferences in the different countries, conferences 
which would result in establishing powerful institutions such as the 
Permanent International Bureau of Peace and the Interparliamen- 
tary Union. 

Certain attempts by publicists are worthy of mention, some by way 
of curiosity rather than otherwise, since their influence was null and 
their sole merit consists in the fact that they antedate others which 
were extremely important. To cite an example: In 1851 Augusto 
Paroldo published the Saggio di codificazione del diritto interna- 
zionale, in which he dealt especially with the question of the conflict 
of law. An unpretentious work, and for that matter, of no merit. 
By contrast, the publication of Bluntschli's book in code form marks 
a notable date in the literary history of our science. In 1861 Al- 
phonse de Domin-Petrusbevecz, a doctor of laws stationed at the 
Imperial Royal Court of First Instance at Vienna, published a little 
book of 133 pages, entitled Precis d'une code du droit international. 
He said that he contemplated an essay and precis of a universal code 
of the law of nations. It was his idea that the work was to be under- 
taken by an international commission, which should make an ab- 
stract of questions of advanced diplomatic nature, such as interven- 
tion and non-intervention, the balance of power, etc., and which was 
to compile from written works on the subject, and from innumerable 
conventions, a work which, according to the almost unanimous judg- 

ilUd, page 119. 
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ment of recognized authorities, and governments as well, might be 
deemed to constitute international law. The precis dealt with public 
international law and with private international law, and was com- 
posed of 236 articles. 

Demitri do Ivanovich Katchenovsky declared himself on the side 
of codification of international law. He was a man of great intelli- 
gence and open mind. He was a professor at Kalkoff, and he ren- 
dered great service to the science of international law, which he 
loved. Among his works special attention must be drawn to the 
studies made by him in 1858-1862 for the Juridical Society of Lon- 
don on the present state of international law. He insisted upon the 
necessity of a general codification for the jurists of all countries. 
We shall soon point out how in the United States he was preceded by 
a compilation of the laws of war ; but for the present let us indicate 
the intense efforts which were made in that country for the systemi- 
zation of international rules in general. In 1866, at the meeting of 
the British Association for the Promotion of Social Science, the emi- 
nent American jurist, David Dudley Field, had proposed the appoint- 
ment of a committee to prepare the outlines of an international code, 
with the view of having a complete code formed and then presented 
to the attention of the governments in the hope of it receiving, at 
some time, their sanction. A committee was appointed and Field 
was one of the members, but he resolved to present his own view by 
essaying a draft of the whole work, and, in 1872, he published at 
N"ew York the Draft Outlines of an International Code, comprehend- 
ing 1,008 articles. In May, 1869, Francis Lieber, who has so suc- 
cessfully written the celebrated Instructions for the govemmeni of 
the armies of the United States in the field, and codified an important 
part of the law of nations, pronounced himself against Field's idea 
of trying to obtain the sanction of the governments. He said : 

The strength, the authority and grandeur of the law of nations rests 
on, and consists in the very fact that reason, justice, equity speak through 
men " greater than he who takes a city " — single men, plain Grotius ; 
and that nations and even congresses of Vienna can not avoid hearing, 
acknowledging and quoting them.' 

7 The homage which Francis Lieber paid to Grotius puts one in mind of the 
method in which the latter was honored at the second peace conference at The 
Hague in 1907. The entire world knows of the noble life of that illustrious manj 
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He proposed that a congress of from five to ten recognized jurists 
should decide one or two dozen important questions. The only result 
of Lieher's observations is that he feared, not the fact of codification, 
but the ofiicial intervention of the various governments in the process 
of codification. In short, that is what he wrote in April, 1866, to 
Eluntschli ; he approved of the intention in the middle of the nine- 
teenth century of Eluntschli to compile a code of the law of nations, 
but he insisted on the preference being given to an unoificial commit- 
tee. 

However that may be, the movement in favor of codification was 
to receive a powerful impulse by the action of Johann Caspar Elunt- 
schli, who published in 1868 Das moderne YoelherrecM der civili- 
sirten Staten als BecMsbtich dargestelU. The book contained 832 
articles. It was in 1865 that he decided to undertake this work, and 
the part containing the laws of war appeared in 1866, some weeks 
before the war between Prussia and Austria. The illustrious jurist 
himself recalled the fact that the Instructions written by Lieber for 
the American Government " engaged him to draw up, after that 
model, first the laws of war, and then in general, the law of nations, 
in the form of a code or law book, which should express the present 
state of legal consciousness of civilized peoples." " Lieber," says 
Eluntschli, " in correspondence with me, had strongly urged that 
I should do this and he lent me continuous encouragement." 

In the introduction of his book Eluntschli characterizes it thus: 
It was his desire, he said, to attempt a codification of international 
law and his purpose would be fulfilled if he succeeded in formulating 
simply the existing ideas of the civilized world. He knows that 

his struggle for justice and for law; his wicked condemnation to life imprison- 
ment which came upon him; his escape from the Fortress of Loevestein; his 
arrival in France where he compiled his immortal work, which appeared in Paris, 
and which was dedicated to Louis XIII. At the opening of the first session of the 
committee on the laws and customs of war, President August Beernaert consid- 
ered it to be his duty to pay a tribute to the memory of Grotius ; he was ignorant 
of his history, and we read with stupefaction in the Actes et documents de la, 
Beconde Conf^.renoe, Vol. Ill, page 101: "I do not need to remind you that 
Holland is the classic soil of the law of nations. This is the country where in 
1625 Grotius wrote his splendid treatise on The Laws of War and Peaoe." Clio, 
the muse of history, insists upon exactness and respect for the truth. 
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statesmen are considering the perfecting of the law of nations, hut 
he is also aware, and he proclaims it publicly, that science has a great 
influence, and that public opinion will be the main lever of progress. 



In a statement dealing with the efforts tending toward codification 
we cannot cite all the features thereof, but it is thought proper to con- 
sider the subject further if only for the purpose of rendering due 
homage to those who worked in the dawn of the movement. In 18T2 
the committee of U Alliance universelle de I'ordre et de la civilisa- 
tion, which met at Paris, decided that there should be selected from 
among its members and from among competent men a commission 
Laving, among other purposes, that of inducing students and jurists 
by means of meetings and by bestowing awards of merit, to seri- 
ously take in hand the compilation of an international code. A prize 
was offered at the same time by a Spanish economist, Senor de Mar- 
coarta, for the best memorial of an institution of an international 
parliament charged with the preparation of an international code for 
the purpose of establishing peace. It was at that time, too, that the 
American Peace Society decided to convene " a senate of publicists,"^ 
the members of which, from 40 to 60 in number, were to draw up a 
code providing for the establishment of a high court of nations which 
would bear to the family of nations the same relation which the Su- 
preme Court bears to the United States. 

An Englishman, Frederick Seebohm, published at the same time 
a book on the Reform of the law of nations. According to him, it 
is necessary for civilized nations to adopt an equitable and uniform 
international code for the purpose of arriving at a regular working 
basis founded on an international system. Without doubt he did not 
mean that the compilation of the code was to be made at once, but he 
took the view that it was necessary to substitute for the principles 
set out by publicists, laws of a universal applicability, positively and 
clearly defined and accepted by all, by proceeding gradually and con- 
tinuously. 

On September 11, 1873, the Institute of International Law was 
founded at G-hent. It was a permanent scientific body which un- 
dertook the mission of paying particular attention to the progress 
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of international law, of defining the principles thereof, and of as- 
suring the practical eiScacy thereof, to use the words of its illustri- 
ous founder Rolin-Jaequemyns. Amongst those who were present 
at the first session were ardent advocates of codification, such as the 
famous Stanislas Pasquale Mancini, who was then teaching law at 
the University of Kome. Mancini said that the members of the In- 
stitute desired that reflections of learned men and expressions of pub- 
lic opinion should be made a matter of public knowledge, and desired 
further to discover the most appropriate means for organizing scien- 
tific collaboration. " We hope to codify," he added, " if not for all, 
at least for some, the rules applicable to international relations, and 
to substitute, at least with regard to the majority of nations, a sys- 
tem of judgment in conformity with the law, in place of the blind 
chance of force and for the useless spilling of human blood." 

Carlos Calvo, in discussing the articles of the new session, sug- 
gested the " gradual and progressive codification of the rules of the 
law of nations." But as Rolin-Jaequemyns explained, a preliminary 
investigation had shown that side by side with jurists who believed 
that the moment had come for proceeding to codification, there were 
several of a different opinion who invoked as the basis thereof the 
lack of agreement which still existed in regard to elementary prin- 
ciples, which, according to them, stood directly in the way of draw- 
ing up a code susceptible of being accepted as positive law by an 
entire group of states. The Institute did not wish to judge in ad- 
vance the question of determining if an immediate codification was 
compatible with the present advance of science, but it promised its 
support to every serious attempt towards a gradual and progressive 
codification. It may be said to have kept its word. Its numerous 
works have constituted, along several lines, veritable small codes, 
and the two peace conferences held at The Hague in 1899 and 1907 
have profited by its wise decisions. 

On the 10th of October, 1873, the International Association for 
the Reform and Codification of the Laws of England, which in 1895 
took the title of International Law Association, was founded. The 
very title of the society at the time of its foundation indicates what 
importance it placed upon the compilation of rules for international 
law. The society was of American origin. In the reunion held at 
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New York by the committee it took the iirst step in convoking the 
Conference at Brussels, which was composed of David Dudley Field, 
Theodore D. Woolsey, Emory Washburn, William Beach Lawrence, 
and James B. Miles. It was resolved that the establishment of an 
international code containing among its provisions the recognition of 
arbitration as the means of settling international disputes is an ob- 
ject of the highest interest and importance. 

The idea of codification continued to find vigorous supporters and 
active champions in the domain of theory. Without doubt, opposi- 
tion did not entirely cease, but the principal argument Avas, in the 
first place, the difficulty of obtaining the consent of all the states, but 
men thought no longer of asserting, as in former days, the absolute 
impossibility thereof. We must remember what Georg Friedrich 
von Martens wrote in 1796 regarding the subject of the Declaration 
du droit des gens proposed by Henri Gregoire : 

That the people of Europe will ever unite for the purpose of agreeing 
upon general and positive stipulations touching the laws of nations as a 
whole, or to sign a declaration of the law of nations enunciated by any 
one of them, and thus become agreed upon a positive code of international 
law, is something which appears to me to be stripped of all appearance 
of truth, and to fall into the category of a project of perpetual peace, 
the outcome of ancient theories, which although renewed and presented 
under forms more or less visionary, is at the outside nothing but a beauti- 
ful play of fancy which one may contemplate with pleasure in moments 
of ease, but which, as long as men are men who, in spite of the efforts 
made for their perfection remain dominated by their passions and blinded 
by their individual interests, will be nothing but a chimera, viewed either 
from the standpoint of its execution, or from that of the advantages 
which it may hold out. 

Compare with these words the development of Mancini's lofty 
thought. The 2nd of November, 1870, he made an address at Rome 
on the subject of the movement of the nineteenth century toward 
reform, the codification of international law, and the organization 
of an international tribunal. It was the counterpart of the article 
in which Savini had stated his view in 1814 Avith regard to civil legis- 
lation. Mancini described the true mission of international law: 
" What is lacking," said he, " to the organiatlon of the Society of 
States? Three great things; the law, the judge, the power." And 
he forcefully demanded that international law be codified. 



THE CODinOATIOIT OF INTERNATIONAL LAW 891 

The movement for peace has been strong and powerful, and as a 
matter of fact, it is agreed by the entire world that effective efforts 
are still being made to that end. We shall soon perceive what th6 
governments have accomplished; for the moment we are relating 
what has been accomplished by associations and by mere individuals. 
We have already mentioned, with the praise which they well merit, 
the peace societies. In the session at Stockholm, the 1st and 5th of 
August, 1910, the Universal Peace Congress took up for considera- 
tion the project of a code of public international law presented by 
M. Emile Arnault, the reporter, and appointed a commission to ex- 
amine it and to determine the text thereof, which is to be submitted 
to governments as one of the bases of the work of the Commission 
d'Etude preparatory to the third peace conference. 

We can also cite the vigorous action of the American Society for 
the Judicial Settlement of International Disputes, the Proceedings 
of which, held at Washington December 15 to 17, 1910, I have read 
with pleasure, and in which so many eminent persons known to the 
science of law and political affairs took part To point out the 
merits of I'Union Interparlemeniaire created in 1888, let us give a 
few examples. In its session at Christiania in 1899 it announced 
its purpose of seeing the interparliamentary council prepare and sub- 
mit to the deliberation of the coming interparliamentary conference, 
a projected code determining the rights and duties of states. In the 
session in London in 1906 it favored the codification and develop- 
ment of the law of nations by an international commission originat- 
ing in the Peace Conference of The Hague. In the session at Ber- 
lin, 1908, it expressed the desire to see the third peace conference 
give its attention to the same codification based on the work already 
completed toward that end, and particularly the work of the Institut 
de Droit International. 

VI. 

In enumerating the efforts made by governments and statesmen for 
the purpose of arriving at the codification of international rules, let 
us cite, in the first place, in chronological order, an engagement en- 
tered into in 1789 in the midst of the diplomatic negotiations of the 
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Armed Neutrality of Catherine II, Empress of Russia, and Fred- 
erick II, King of Prussia. The promise was not kept, but there was 
certainly some merit in making it, since the two sovereigns advanced 
in thought beyond the time in which they lived, and in an inspired 
moment were gifted with second sight. The matter at issue was 
the convention concluded on May 8, 1781, at St. Petersburg. It 
contained eleven articles, and was terminated with four separate ar- 
ticles. The third of these separate articles was expressed in the fol- 
lowing terms > 

At a time more or less removed from peace between the maritime 
powers, His Majesty, the King of Prussia, and Her Majesty, the Empress 
of all the Eussias, will undertake to observe in the most appropriate 
mode, with regard to maritime powers in general, and in order to pro- 
mulgate and cause to be universally accepted in all maritime wars which 
in the course of time, may arise, the system of neutrality and the prin- 
ciples established in this instrument, which shall serve as a foundation 
for the establishment of a universal maritime code. 

Another important indication of the spirit of progress does credit 
to one of the most noble characters which revolutionary France pro- 
duced. The fact is frequently lost sight of that the revolution was 
at first pacific and that it was the menacing attitude and the haughty 
demands of Austria and Prussia which made war inevitable. One 
loses sight of the manifesto of the Duke of Brunswick, issued in the 
name of the Emperor and of the King of Prussia, full of insult to 
the French nation. However that may be, in June, 1793, when the 
National Convention was discussing chapter 25 of the Constitution, 
Henri Gregoire presented a Declaration du droit des gens containing 
twenty-one articles. He has been charged vsdth confining himself to 
general principles, but there was grandeur and generosity in these 
allegations of the independence and liberty of nations, and in his 
proclamation dealing with the sacred nature of treaties. The 
Declaration was not adopted, but its author presented it anew on the 
20th of April, 1795. It was rejected. Gregoire publishes the 
grounds of its rejection in his Memoires: 

It is perhaps the first declaration of the law of nations which has been 
made. It was greeted with applause; I had consecrated therein the 
eternal principles of the liberty of nations. The Committee of Public 
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Safety thought that these principles proclaimed ia the face of Europe, 
would irritate the despots with whom it was intended to enter into nego- 
tiations, and on the followiag day, in the name of the Committee, Mer- 
lin, although bestowing high eulogies on the work, declared that the 
tranquility of Europe demanded that the decree which ordered the print- 
ing thereof be revoked. 

The Declaration du droit des gens, let us say at the outset, was in 
a way a preliminary statement ; it was not by nature a code, but the 
fact of its compilation and of its presentation to the legislative as- 
sembly deserves to be mentioned in the history of the compilation of 
a code of international law. Georg Friedrich von Martens wrote a 
critique upon it in the German edition of his book, 1796, 
Europdisches Voelkerrecht ; but that which evokes the hostility of 
the Gottingen professor is, above all, the allegation of the rights of 
nations. He detects therein theories which constitute a menace to 
the standing order of things, and the justification of the overthrow 
of existing governments. We have already pointed out how Martens 
thought that a law of nations could never be compiled in the form 
of a code. We have not hesitated to state that the proposition of 
Henri Gregoire is connected with the doctrines taught by Jeremy 
Bentham, and we have set out the facts in proof thereof, which show 
the very considerable influence exercised by the latter in France 
after 1790. There is another step which can be traced to the Eng- 
lish jurist which was taken on the American continent. Simon Bol- 
ivar, the " Liberator," was already planning, in 1825, to establish 
in Panama " an august congress of the representatives of the repub- 
lics to treat and discuss with the nations of the three other parts of 
the globe." As Alexander Alvarez says in his book, Le droit inter- 
national Americain: 

Being President of Colombia in 1833 Bolivar issued invitations for 
this purpose. In December, 1824, as President of Peru, he issued a 
circular inviting the representatives of all the American governments, 
including Brazil, to meet at a congress at Panama. There were present 
at this congress, at which there were ten sessions between the 23d of 
June and the 15th of July, 1836, representatives of Mexico, Central 
America, Colombia and Peru. The principal decisions reached dealt 
with a compact of perpetual union, league and confederacy. An ad- 
ditional article contained the idea of codification of international law. 
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The confederated states were to send plenipotentiaries to prepare and 
conclude the treaty or treaties which were to be drawn up for this pur- 
pose. This additional article was due to the initiative of the Peruvian 
plenipotentiary, who, in Article 16 of his treaty of confederation project, 
presented to the Panama congress, proposed that two persons should be 
charged with presenting on the following year the project of a code of a 
law of the American states which should not violate European customs. 

Here, too, the influence of Jeremy Bentham is apparent. He 
never ceased from maintaining intimate relations with the majority 
of the Soutk American statesmen, and he was constantly interested 
in their endeavors. Francisco Miranda, born at Caracas, had been 
the comrade in arms of Washington, and later had served the French 
Republic as a general ofiioer, and had assisted in the deliverance of 
Belgium from the Austrian dominion; in 1804 he attempted to wrest 
Venezuela from the weight of the Spanish yoke ; being unsuccessful 
at first in his attempts, he redoubled them. He had lived in Lon- 
don for quite a while, where he had brought about the Oran reunion 
americana, a secret society which numbered among its members 
many of the South American patriots. At London he had also made 
the intimate acquaintance of Bentham, who himself relates in his let- 
ter to Mora, which we have already cited, that Miranda introduced 
him to James Mill. 

The historian Gervinus says that Bentham was strongly attracted 
toward the Latin- American countries. He writes : 

Prom 1808 to 1810, at the time of the revolution against Spain, and 
during the state of colonial agitation, Bentham was impelled by a strong 
desire to go to Spain, whither he would have liked to have accompanied 
Colonel Burr, who was proposing to make himself emperor of Mexico, 
and to accompany him to new Spain in the capacity of legislator ; or too, 
he would have been glad to accompany Miranda to Venezuela, which had 
just thrown ofE its chains, for he was convinced that his laws would be 
received in these countries as words of gold. 

The same historian calls attention to some of the South American 
friends of the English jurist. He said : 

Eivadavia, the legislator of Buenos Aires, was his pupil ; Bolivar main- 
tained a correspondence with him ; Jose de Valle, the President of Guate- 
mala, was his pupil and turned to him as Andrade, the Brazilian min- 
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ister, wished to do, for the purpose of asking his assistance touching the 
legislation of these states. The constitution and all of the laws of the 
new republics show, ever since this date, traces of Bentham's influence; 
all the speeches made in the various conferences indicate that the speakers 
were acquainted with his works, forty thousand volumes of French 
translations of which were sold in America alone in 1830, according to 
the computation of the publishing house of Bossange at Paris. After 
1820 it was thought by the Latin American races that the study of 
Bentham's works was an absolute essential for every educated man. 
They, as well as the Spanish, honored this writer as the oracle of the 
century and the law-giver of the world. 

In the diplomatic history of the nineteenth century conventions 
and treaties obligatory upon a certain number of states may be men- 
tioned, but it would be an exaggeration to characterize them as codi- 
fications. Under the head of examples of treaties binding on many 
states we may cite the Final Act of the Vienna Congress of 1815, 
and the Declaration of Maritime Law in time of war proclaimed by 
the Congress of Paris in 1856. But the conference held at Brussels 
at the request of Alexander II, Emperor of Russia, in 1874, carried 
out the real work of codification. The latter was inspired by the 
work undertaken by Francis Lieber at the request of President Lin- 
coln, and its purpose was to bring under the domain of international 
law that which had hitherto existed as a national decree. Fourteen 
European states were represented. The declaration which was 
adopted contained 56 articles. Unfortunately during a quarter of 
a century it remained without binding force, and the Peace Confer- 
ence of 1899 was required to arrive at a definite result. It is true 
that the opinion of scientists view the conference of 1874 in a favor- 
able light, and one of the authoritative interpreters of science, Rolin- 
Jaequemyns, observed that since war is an eventuality, it is neces- 
sary to decide between the continuance of the prevalence of a vague 
and uncertain custom, and a system existing according to rule, to wit, 
the definition of relations. He said: 

Custom and science have long since begun this task, but even a partial 
diplomatic codification founded upon express and unanimous agreement 
would constitute a double step forward, at once formed and material: 
first, because in law simplicity and certitude are in themselves inappre- 
ciable advantages; second, because at the risk of revolting human con- 
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science in all countries it would be impossible that the systemization 
adopted should be not only as humane but more humane than existing 
customs. 

It is to be noted that in 1899 and 1907 the peace conferences at 
The Hague gave to the laws and usages of war a different form from 
that proposed in 1874. The question is no longer presented of a 
convention enumerating these laws and customs, but a convention by 
which these signatory states mutually bind themselves to draw up a 
system of a common type; the purpose was to deny the existence of 
rights which might be exercised by the victor over the conquered 
state ; each state makes a system of rules for itself, and as these sys- 
tems are erected on a similar basis, uniform results are reached. 

It is useless to enumerate and to consider in detail the conventions 
of the first and second peace conferences. A number of them are 
like so many titles of chapters, which might be arranged in turn in 
the future code of nations. Several, it is true, may stand in need of 
elaboration (or revision), but that would present no great difficulty. 

Among the conventions which have been adopted there are a num- 
ber which implicitly admit of codification. Thus the convention 
creating an international court which, as James Brown Scott ob- 
serves, is the most distinctive work of the conference. The institu- 
tion of this court suggests immediately the question : What juridi- 
cal rules is it to administer? Naturally there is but one solution 
which is rational, and which, whatever is done, must be reached : that 
is, the codification of maritime law in time of war. This has already 
come to light, and in the British note of February 27, 1908, it was 
stated that " it would be difficult, if not impossible, for His Majesty's 
Government to carry out the legislation necessary to give effect to 
the convention, unless they could assure both Houses of the British 
Parliament that some more definite understanding had been reached 
by which the rules of the new tribunal should be governed." At the 
invitation of Great Britain ten Powers were represented by delegates 
at London where the Naval Conference was occupied, from the itli. 
of December to the 26th of February, 1909, and worked at the 
Declaration of London, 64 articles of which constitute a codification 
of the laws of maritime war. 
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Why should not an observation, interesting from an historical 
standpoint, be made at this juncture? In 1874 the Instructions for 
the Government af Armies of the United States in the Field served, 
indeed, as the model for the labors of the delegates of 13 European 
states which came together at Brussels. 

In 1908 the State Department at Washington communicated to 
Great Britain the so-called United States l^aval War Code of June 
1900. Under the title of Lams and Usages of War at 8ea, 55 articles 
have been promulgated by the J^avy Department. They were 
drafted by Captain (now Admiral) Charles H. Stockton. 

In 1904 the code was repealed by an order of that Department, 
not on account of changes of opinion concerning the rules themselves, 
but because many of these rules would have placed the maritime 
forces in a disadvantageous position with regard to Powers which 
had not submitted themselves to the same regulations. 

In 1907 the Second Peace Conference did not stop at contributing 
to codification certain principles of the law of nations, and at creat- 
ing institutions which admit of such codification, but in its final act 
it expressed the opinion that the preparation of regulations relative 
to the laws and customs of naval war should figure in the program of 
the next conference. 

In the Third Pan-American Conference held in 1906 at Rio de 
Janeiro, a report was presented by the Mexican delegation, presided 
over by the eminent Francisco Leon de la Barra, then Minister Pleni- 
potentiary to the Kingdom of Belgium, and since President of the 
Mexican Republic. It dealt with a projected treaty of codification 
of public and private international law. It had already been decided 
at the time of the Second Pan-American Conference, held in Mexico 
City in 1902, to create a commission of jurists to prepare a projet. 
The third conference confirmed and reiterated this resolution. 

VII. 

We believe that the preceding pages contain a sufiiciently com- 
plete statement or give an understanding of the development and the 
advance of the idea of the codification of international law. A 
phenomenon analogous to that which first presented itself in the 
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domain of private law and subsequently in the field of public law, 
has appeared in the domain of international law. Stiidents and 
statesmen have examined and discussed the question of whether or 
not the uncertain rules of custom and usage could not be substituted 
by definite principles. As a general rule the answer has been 
affirmative, and diplomatic assemblies, solemnly convened, have 
already commenced working out (on separate lines it must be ad- 
mitted) the problem advocated and supported by eminent publicists 
and wise statesmen. 

Speaking of private law, Thomas Erskine Holland observed many 
years ago that legislation tends with advancing civilization to be- 
come the nearly exclusive source of new law. In the actual state of 
the society of nations one cannot speak of legislative power in the 
sense in which it may be discussed in the case of the separate politi- 
cal communities which form this society. In each community, 
viewed separately, there exists an authority which states the law, 
just as there is one which exercises judicial functions, and yet another 
which directs the execution thereof. But in a society formed by all 
political communities there must be and there is a means and a 
method of promulgating common rules of conduct; and whether it 
be by delegation thereof to diplomats, or by concluding numberless 
international conventions, or whether it be by mandate given to 
special representatives which shall succeed in formulating principles 
which must be obeyed, is of little importance. A society of states 
has the power to impose rules upon its members and to instruct them 
as to what they shall not do. The completion of an international code 
is possible. It is certainly not necessary to argue that the action of 
jurists. is of small importance in this matter. At all events, the 
undertaking should be vested with a public character. It is the 
governments which ought to accomplish this task. Already in the 
peace conferences at The Hague a complete form of procedure has 
been applied, the success of the results of which is not open to con- 
troversy. Similarly, the ISTaval Conference at London followed out 
an excellent working basis. That improvements can be introduced 
we do not deny ; and we will even say that it will be easy to modify 
modes of operation, particularly from the point of view of increased 
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rapidity of execution. In this connection the next peace conference 
conld render the most useful services. In its final act the conference 
of 1907 expressed several opinions; notably it recommends to the 
Povyers the assembly of a third peace conference, which might be 
held within a period corresponding to that which has elapsed since 
the preceding conference, at a date to be fixed by common agreement 
between the Powers, and it calls their attention to the necessity of 
preparing the programme of this third conference a sufficient time in 
advance to ensure its deliberations being conducted with the neces- 
sary authority and expedition. In order to attain this object, the 
conference considers that it would be very desirable that, some two 
years before the probable date of the meeting, a preparatory com- 
mittee should be charged by the governments with the task of collect- 
ing the various proposals to be submitted to the conference, of ascer- 
taining what subjects are ripe for embodiment in an international 
regulation, and of preparing a programme which the governments 
should decide upon in sufficient time to enable it to be carefully 
examined by the countries interested. This committee should further 
be intrusted with the task of proposing a system of organization and 
procedure for the conference itself. 

Is not a system of preparing the elements of codification of inter- 
national law indicated in detail herein? It must be stated that the 
task is arduous, and that it is long, but that it is not at all impossible. 
The danger which codification presents in any one of the three 
domains of law is that the rules thereof may be stereotyped, that 
they may become rigid, and that the flexibility of custom may dis- 
appear. This argument has its grounds, but it is not without remedy. 
It has been clearly pointed out by Portalis in the Discours prelimi- 
naire of the French Civil Code of 1804, as follows: 

A code, no matter how complete it may appear to be, is no sooner 
finished than a thousand unexpected questions present themselves to the 
magistrate; for laws once codified remain what they are written. Men, 
on the contrary, are never at rest, but are always active; and this move- 
ment which never stops, and the effects of which are so diversely modified 
by circumstances produces at every moment some new combination, some 
new fact, some new result. 
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Portalis foresaw the part that judicial action would play in the 
domain of private law. In the far broader domain of international 
law it will devolve equally upon tribunals of arbitration, and better 
still, the permanent court composed of judges which the near future 
will behold established to complete and develop the principles pro- 
claimed by the code. But in this case the remedy will be furnished 
by holding all universal conferences on regular, set occasions. There 
is no risk of stagnation. Jurists sufficiently wedded to the idea of 
progress will always be found to favor reforms, correct abuses, and 
to constitute themselves the apostles of revision. The laws of human 
reason and the cause of justice and equity will be in good hands. 

Ebnest Nys. 



